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JURISDICTION AND NATURE OF PROCEEDING
This is an appeal from conviction of Murder, a First Degree Felony in violation of U.C.A.
§76-5-203 (1953, As Amended) after a jury trial on October 2, 1997, the Honorable Michael J.
Glasmann presiding.1 The Appellant was sentenced to serve a term of five years to life at the Utah
State Prison as well as a consecutive term of zero to five years based upon his use of a dangerous
weapon on November 12, 1997.
Jurisdiction to hear the above-entitled appeal was conferred upon the Supreme Court of Utah
pursuant to U.C.A. § 72-2-2 (3)(I) (1953, As Amended) and Rule 26 of the Utah Rules of Criminal

1

The Defendant was also convicted of violation of a protective order, a class A
misdemeanor. Mr. Tran did not put on any defense to the charge, and actually conceded that he
violated the terms of the protective order. Therefore, the charge of violation of a protective order
is not addressed on appeal.
1

Procedure. The Supreme Court exercised its authority and poured the case over to the Utah Court
of Appeals.

STATEMENT OF ISSUES PRESENTED ON APPEAL
AND STANDARD OF REVIEW
POINT I
The Evidence Presented to the Jury Was Insufficient to Justify the Defendant's Conviction
of Murder, When the State Failed to Prove Each Element Beyond a Reasonable Doubt.
Standard of Review
In reviewing a claim of insufficiency of the evidence, an appellate court will view the evidence,
along with the reasonable inferences from it, in the light most favorable to the verdict. State v.
Gardner, 789 P.2d 273, 285 (Utah 1989). It will reverse a jury's guilty verdict only if, so viewed, the
evidence and its inferences are so "inconclusive or inherently improbable that reasonable minds must
have entertained a reasonable doubt that the defendant committed the crime of which he was
convicted." State v. Petree, 659 P.2d 443, 444 (Utah 1983). See also State v. Walker, 743 P.2d 191,
192 (Utah 1987); State v. McClain, 706 P.2d 603, 605 (Utah 1985); State v. McCardell, 652 P.2d
942, 945 (Utah 1982).
Citation to the Record
The Defendant alleges Insufficiency of the Evidence for the first time on appeal. The
Appellate Court must determine as a matter of law whether the evidence at trial justifies the
Defendant's conviction even absent an objection in the trial court.

2

CONSTITUTIONAL PROVISION, STATUES AND RULES
UTAH CODE ANNOTATED
Section 76-1-501(1)
(1) A defendant in a criminal proceeding is presumed to be innocent until
each element of the offense charged against him is proved beyond a
reasonable doubt. In absence of such proof, the defendant shall be acquitted.

Section 76-5-203
(1) Criminal homicide constitutes murder if the actor:
(a) intentionally or knowingly causes the death of another;
(b) intending to cause serious bodily injury to another commits an act clearly
dangerous to human life that causes the death of another;
(c) acting under circumstances evidencing a depraved indifference to human
life engages in conduct which creates a grave risk of death to another and
thereby causes the death of another;
(2) Murder is a first degree felony.

STATEMENT OF THE CASE
This is an appeal from a conviction of Murder, a first degree felony in violation of U.C.A.
§76-5-203 (1953 as amended) after a jury trial held in the Second District Court of Weber County,
the Honorable Michael J. Glasmann presiding. On November 12, 1997, the Defendant, Ba Quang
Tran, was sentenced to serve a term of five years to life with an additional zero to five year
consecutive term for the use of a dangerous weapon. The term was ordered to be served at the Utah
State Prison.
Mr. Tran appeals his conviction based upon the fact that there was insufficient evidence to
find him guilty of the charge of Murder beyond a reasonable doubt. Since there was insufficient
3

evidence to justify the conviction of murder, Mr. Tran's conviction of murder must be reversed and
the State is barred by the double jeopardy clause from prosecuting him again.

STATEMENT OF FACTS 2
On December 22, 1996 at 10:24 a.m. Ogden City Police Department received a 911 call from
Ba Quang Tran. (R. 384) Mr. Tran indicated that he had killed his wife and that he needed someone
to pick up his children and take him to jail. Officer Shellstead and Officer Weese responded to the
victim's residence located at 2634 Quincy #3 in Ogden Utah. (R. 289) The officers knocked on the
door to apartment #3 and Mr. Tran answered the door. Mr. Tran was holding his hands up and stated
"I kill my wife. She got court papers so I kill her." (R. 291)
Mr. Tran was placed in handcuffs, and Officer Shellstead asked Mr. Tran where the victim
was. Since Mr. Tran did not respond, Officer Shellstead entered the home to look for the victim.
The officer noticed three small children in living room watching television. (R. 293) The officer
searched the house an eventually found the victim, Kim Lein Vo,3 laying in a pool of blood on the
floor in the back bedroom. The officer went past the victim to check the closet because there were
bloody footprints leading to the closet. Once he secured the scene and found no one in the closet,
the officer checked the victim for a pulse. The victim was deceased and rather stiff at that time. (R.
295)

2

It should be noted that the Appellant contests the facts as they are presented.
However, in order to prevail on a claim of insufficient evidence, the evidence must be viewed in a
light most favorable to the jury's verdict.
3

Apparently, Ms. Vo was known commonly known as both, Kim or Lein. The
names Kim and Lein are used interchangeably throughout the trial, both of which refer to the
victim.
4

Officer Shellstead called DFS to pick up the children, called the crime scene investigation unit
and called the medical examiners office. Officer Shellstead then spoke to neighbors to try to find a
witness who may help with the investigation. There were no witnesses who could offer any help at
that time. (R. 307)
The victim's body was examined by Dr. Frikke of the state medical examiner's office on
December 23, 1996. (R. 339) Dr. Frikke noted various injuries on the victim. The victim suffered
from sharp force or cutting injuries, stab wounds to her neck and throat, stab wounds on her chest,
stab wounds on her arm, cutting injuries on her arms, strangulation, beating injuries and defensive
injuries on her hands. (R. 352-370)
Officer Weloth was assigned as the chief investigating officer of the case. (R. 405) As part
of his duties, he took a statement from Donna Dolph, a Realtor who was managing the eightplex that
the victim lived in. Ms. Dolph signed a statement on January 3, 1997 indicating that Mr. Tran called
her on December 10, 1996 at 10:40 p.m. (R. 410) She stated something about Mr. Tran telling her
that the victim filed a protective order against him. (R. 410) Officer Weloth followed up on that
information by checking the court records. There were no protective orders filed against Mr. Tran
on December 10, 1997; however, he did find a protective order filed against Mr. Tran on December
12, 1996. (R. 411)
At trial, Ms. Dolph testified that she had a conversation with Mr. Tran on December 10 or
11, 1996. She stated that whatever date was in her statement was correct because she had retrieved
it from her caller ID. In that conversation, Ms. Dolph testified that Mr. Tran told her that he had
court papers and he had to go to court. (R. 319-320) He also stated that if the victim wasn't around
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that Ms. Dolph shouldn't look for her because she went to California to be with her sister and that
if anyone asked her if he would hurt her (victim) she should say no. (R. 320)
Mr. Tran testified that he went to the victim's apartment on the morning of the 22nd at the
victim's request. Mr. Tran testified that the victim got a knife out of the kitchen and came after him.
At that point he struggled with her to get the knife away and that he acted in self defense in killing
her. After the victim had died, Mr. Tran left the children in the residence and went to his friend Hung
Trieu's house. He left the clothes he was wearing at Hung Trieu's and went to an address on Cahoon
street and changed into a suit. He then went back to the victim's residence and called 911.

SUMMARY OF ARGUMENT
The State failed to prove, beyond a reasonable doubt, each and every element of murder.
Specifically, the State failed to provide sufficient evidence to support that he intended to kill Ms. Vo.
Even marshaling all of the evidence in a light most favorable to the jury's verdict, the jury should have
had a reasonable doubt regarding Mr. Tran's guilt. Mr. Tran's conviction should be reversed on the
basis that there was insufficient evidence to sustain the conviction, and the State should be barred by
the double jeopardy clause from trying Mr. Tran again.
ARGUMENTS
POINT I
THE EVIDENCE PRESENTED TO THE JURY WAS INSUFFICIENT
TO JUSTIFY THE DEFENDANT'S CONVICTION
OF MURDER WHEN THE STATE FAILED
TO PROVE EACH ELEMENT BEYOND A REASONABLE DOUBT
To overturn a verdict based on insufficient evidence, this court must find that the proof is so
lacking that no reasonable jury could possibly find Mr. Tran guilty beyond a reasonable doubt. State
6

v. Lamm, 606 P.2d 229, 231 (Utah 1980). Due process mandates that the prosecution prove every
element of the charged crimes beyond a reasonable doubt. U.C.A. §76-1-501(1); see also, In re
Winship, 397 U.S. 358, 364, 90 S. Ct. 1068, 25 L. Ed. 2d 368 (1970); State v. Swenson, 838 P.2d
1136, 1138 (Utah 1992).
In the case at bar, the State failed to prove each element of murder beyond a reasonable
doubt. In order to convict the Defendant, the State was required to prove each of the following
elements: a) That Mr. Tran intentionally or knowingly causes the death of another; or (b) That Mr.
Tran, intending to cause serious bodily injury to another, committed an act clearly dangerous to
human life that caused the death of another; or (c) acting under circumstances evidencing a depraved
indifference to human life, Mr. Tran engaged in conduct which creates a grave risk of death to
another and thereby causes the death of another. U.C.A. §76-5-203 (1953, As Amended)
Even viewing the evidence in a light most favorable to the jury's verdict, the State failed to
prove, beyond a reasonable doubt, that Mr. Tran had any criminal intent to murder his wife. The
evidence supporting the jury's verdict is as follows:
Leslie Stubbs, a dispatcher for the Ogden City Police Department, received a call from Mr.
Tran on December 22, 1996 at 10:24 a.m. (R. 384) Officer Shellstead responded to the call and
testified that Kim's body was extremely stiff and the skin was cold. (R. 294-295) An investigator for
the State Medical Examiner's Office, Edward L. Rhodes, testified that Kim's body was in full rigor
mortis and the blood had settled to the bottom of her body at the time he examined her at 12:00 p.m
on December 22, 1998. (R. 573-574) Dr. Frikke testified that rigor mortis generally develops 8 to
12 hours after death. (R. 367-368).
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Dr. Maureen Frikke found the following injuries on Kim during the autopsy: stab wound and
cuts in the neck, throat, chest, hands and arms (R. 341-342); the largest cutting injury ran from the
upper right to the lower center of Kim's neck and was comprised of three separate cuts (R. 344);
several layers on each side of the neck were cut through, the internal and external jugular veins had
been severed as well as the carotid artery, the trachea, windpipe and thyroid gland (R. 345); the stab
and cutting wounds had penetrated through the backbone itself, chipping out little pieces of bone (R.
345-346); Kim had a stab wound at the base of her tongue and one under the angle of her jaw (R.
346); an exit wound was found on the lower left side of her neck (R. 347); Kim had two stab wounds
below her collar bone (R. 347); there were four stab wounds on the inside of her left arm in the area
of her biceps, one of which exited so that it was possible to put a probe through it (R. 348); there was
an incision, which did not go through the skin, in the same area (R. 348); there was two cuts and a
scraping injury on the front of Kim's upper right arm (R. 349); Kim had a cut which ran from the base
of thumb to the base of the palm on her right hand (R. 350); on the back of her left hand there was
a stab wound which went into the flesh of the hand (R. 350); Kim had thousands of pinprick
hemorrhages, called petechia, on her face and in the tissues of her eyes which occur during
strangulation as pressure is applied to the neck and then released repeatedly and is a sign of a living
victim (R. 353-354); Kim had three bruises along the angle of her jaw, a fourth bruise beneath the jaw
and afifthbruise under the left side of the jaw, which, in her opinion, were finger marks (R. 356-357);
severe pressure was applied to Kim's neck, indicated by the fracture of the cricoid cartilage of the
voice box which is very elastic, which fracture is quite uncommon in a young person Kim's age (R.
358); Kim had several scrapes on the right side of her face, on the jaw and on the left side of her neck
(R 360); there were small scraping injuries on the right upper arm and a bruise on her calf (R. 360);
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Kim had extensive hemorrhaging in the temporalis muscle on the left side of her head, indicated that
she had been struck on the head (R. 361); blood had been sucked down in Kim's lungs, showing that
she had tried to breathe after her throat was cut (R. 368).
Dr. Frikke determined the following from her examination of Kim: the injuries to Kim's body
indicated that Kim had been stabbed and cut repeatedly as well as being beaten and strangled (R. 338339, 341); the injuries on Kim's hand were "defensive injuries" (R. 351); the neck of Kim's shirt had
become twisted so that the back of the neck was toward the front during the time of the stabbing
injuries (R. 362-365); that Mr. Tran held Kim from behind by her jaw and repeatedly stabbed her
while holding the knife in his right hand and that Kim died as a result of the stabbing, cutting and
strangulation as she bled to death through the severed carotid artery while her heart continued to beat
until she pumped out almost all her blood (R. 365-367); Tran's description of how the injuries
occurred was not consistent with the trajectory of the wounds in Kim's neck and the cuts in the shirt
Kim was wearing at the time of her death or the evidence of strangulation (R. 517-518, 520, 523).
Detective Weloth, the chief investigative office on the case testified that the defendant had
some injuries on the backs of his hands which could have been defensive injuries, but he had no
defensive injuries on his palms and that the knife used to kill Kim was recovered from a dumpster.
(R. 407-408, 413)
Mr. Tran testified on his own behalf at trial. He testified that Kim obtained a protective order
against him on December 9, 1996 and called him to pick the paper up but he was afraid and did not
go (R. 426-427); On December 21, 1996, Kim asked Mr. Tran to come over, when he arrive she let
him in and seemed very happy (R. 437); he played with his children until Kim told him to put them
to bed, which he did (R. 429); after he put the youngest child to bed, Kim ran to the kitchen, got a
9

knife and said she wanted to kill him and tried to stab him (R. 429); he tried to sop her by holding her
in front by the neck but she grabbed his hand and stabbed herself through the chest and neck (R. 42930, 475); they struggled for half an hour and during the struggle he received wounds to his hands
neck and chest from Kim's fingernails (R. 429-432); after stabbing Kim, he went to Hung Trieu's
home to change into a suit, leaving the children alone in the apartment (R.482-483); Mr. Tran left his
bloody clothes in the bathroom and went to the house of his friend, Fop Lee, to leave his coat. He
then returned to Kim's apartment to check on the children and call 911 (R. 483-485, 488-489).
There has never been any dispute that Mr. Tran caused the death of Kim Lien Vo. However,
Mr. Tran has always disputed the fact that he intentionally, with malicious afrorethought, killed his
wife. The State relied upon the extent of the injuries, the fact that Mr. Tran tried to dispose of the
knife that killed Kim, and the testimony of Donna Dolph to dispute Mr. Tran's claim of self defense
and prove that Mr. Tran intentionally killed his wife.
It is well established that "An adult who kills intentionally kills does not commit a criminal act
if he acts in self defense." State v. Herrera, 895 P.2d 359 (Utah 1995). In the case at bar, there was
insufficient evidence provided to prove that Mr. Tran intentionally killed his wife. The State relied
on the fact that Mr. Tran attempted to discard the knife used to kill Kim to establish his criminal
intent. However, Utah courts have continually held that "evidence of flight or concealment of a crime
does not support an inference of intentional conduct on the part of the accussed." See State v. James,
819 P.2d 781, 795 (Utah 1991) Therefore, the State's reliance on this fact is misplaced.
The testimony of Ms. Dolph is so unreliable that a reasonable person would have discounted
her testimony in its entirity. Ms. Dolph's statement to the investigating officer, as well as her
testimony in court, reflects that she received a call from Mr. Tran on December 10, 1996 at 10:40
10

p.m. Ms. Dolph stated that she was sure that the date and time she gave in her statement were the
correct time because she got the information off of her caller ID. (T.P. 111-112) Both Ms. Dolph's
statement and her testimony in court indicate that Mr. Tran called her to talk about the court
paperwork he received. In her statement she alluded to a protective order, but in court she did not
elaborate and referred to it as court paperwork. (T.P. 118-119)
After receiving the statement from Ms. Dolph, the chief investigating officer, David Weloth,
conducted a search of the court records in Weber County. He determined that there were no court
orders involving Mr. Tran or the victim, Kim Lein Vo, on the 10th of December, 1996. Mr. Weloth
did locate the protective order filed against Mr. Tran on December 12, 1996. (T.P. 201-202)
Although Ms. Dolph mentioned nothing further about her conversation with Mr. Tran in her
statement to Detective Weloth, at trial she testified that Mr. Tran had made some odd comments
during the conversation. She testified that Mr. Tran had told her that if the victim came up missing,
not to look for her because Lein would be at her sister's house in California. Ms. Dolph also testified
that Mr. Tran asked her to tell anyone that asked that he would not hurt Lein. (T.P. 112)
The testimony of Ms. Dolph was insufficient for the jury to find Mr. Tran guilty beyond a
reasonable doubt. The discrepancy in Ms. Dolph's testimony as to the date of the phone call and the
date of the protective order provide at a minimum a reasonable doubt. There was no way that Mr.
Tran could have spoken to Ms. Dolph regarding the court papers until he was served with them.
Since they were not filed until the 12th of December, Mr. Tran would not have been aware of them
before that date, and could not have made such a statement to Ms. Dolph.
her conversation with Mr. Tran could not have been accurate.
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Ms. Dolph's account of

In addition to the discrpancy in dates, Ms. Dolph testified to Mr. Tran's incriminating
statements at trial. However, when she gave her statement to Detective Weloth on January 3, 1997,
she made no mention of those incriminating statements. Again, Ms. Dolph's account of her
conversation with Mr. Tran is inaccurate, requiring a reasonable jury to discount her testimony.
The extensive injuries sustained by Kim are not sufficient to attenuate criminal intent,
especially in light of the self defense claim and the inaccurate account by Ms. Dolph. In some
instances intent can be implied or inferred from the character of the act. State v. James, 819 P.2d 781,
795 (Utah 1991). However, in this case, it is clear that Mr. Tran did not have the mens rea required
to be convicted of Murder.
Any reasonable jury should have seen that the State failed to prove the element of intent. Ms.
Dolph's account of her conversation with Mr. Tran was obviously inaccurate, and the State failed to
offer any other evidence, circumstantial or direct, which would prove beyond a reasonable doubt that
Mr. Tran intended to kill his wife.
Given the conflicting testimony of Ms. Dolph and the lack of any other evidence to support
the jury's determination of intent, the jury should have had a reasonable doubt about Mr. Tran's guilt.
CONCLUSION
Based upon argument set forth above, the Appellant's judgement and conviction should be
reversed and the State should be barred by the double jeopardy clause from trying Mr. Tran again.
See State v. Sorenson, 758 P.2d 466 (Ct. App. 1988).
RESPECTFULLY SUBMITTED this / £

day of October, 1998.

Jo
Attorney for Appellant
/
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Addendum "A"
(Testimony of Ms. Donna Dolph)

MR. PARMLEY: My question was, was there anybody
there on December 19th besides Kim Lein Thi Vo and the three
children?
A

Just her and the children.
MR. PARMLEY: Thank you. That's all I have.
THE COURT: Go ahead, Mr. Gravis.
MR. GRAVIS: No cross-examination at this time.

We

would reserve the right to recall this witness.
THE COURT: You may step down.

May this witness be

excused?
MR. PARMLEY: She is excused.
MR. GRAVIS: For now.

We reserve the right to recall!

her.
THE COURT: That means you can leave today, but we
want to know where you can be reached in the event your
testimony would be needed at a later time during the trial.
A

Okay, but just not today?
THE COURT: Right.
MR. DAROCZI: Donna Dolph.
THE COURT: Ms. Dolph, we need to have you sworn.

Ifl

you would step right here, face the Clerk and raise your right]
hand.
DONNA SUE DOLPH
called as a witness, and having been first duly sworn, was
examined and testified as follows:
10 71

DIRECT EXAMINATION
BY MR. DAROCZI:
Q

Give us your full name, please, and your occupation.)

A

My name is Donna Sue Dolph, and I %am a Realtor with

Manor House Real Estate in Layton.
Q

And are you acquainted with this young lady, Kim

Lein Vo?
A

Yes.

Q

How is it that you were acquainted with her?

A

She rented an apartment that we owned at 2634 Quinc^f

in Ogden.
Q

An is that a fourplex?

A

It is an eightplex.

Q

I am sorry, an eightplex.

I thought: there was two

on the top.
A

There is two on the top and two on the bottom, but

there is some more on the side.
Q

Oh, I see, okay. But looking at it, the four of then]

are apparent, is that correct, looking straight on?
A

Yes.

Q

Okay.

I did say a fourplex, but it is really an

eightplex?
A

Yes.

Q

Occupied the whole building?

A

Yes.
1081

Okay. When did you acquire that?
MR. GRAVIS: I am going to-3

||

4

"

THE COURT: Do you have an objection, Mr. Gravis?

5

||

MR. GRAVIS: Your Honor, I am not sure where he is

A

6

going.

7

charge.

8

In October of "95.

When she acquired the building is not relevant to the

MR. DAROCZI: My next question maybe will bear that

9

out

10

THE COURT: Go ahead.

11

Q

When you acquired the building, was Kim Lein a

12

|| tenant at that time?

13

II

14

'I time

15

||

A

Yes, she was occupying apartment number 1 at that

Q

Number 1.

16

A

It would be on the top southwest corner.

17

Q

Okay.

18

A

It would be above and opposite.

19

Q

I see, okay.

20
21
22

it in her name?
A

This would be the one above?

Above the one that she later moved to?

And so who rented the apartment?

Was she the tenant?

Yes, she was the tenant.

And she was a tenant ther^

when we bought the apartment

23

Q

So it was she and who else?

24

A

There was no one else living with her.

25

Was

Her

children
10S

1
2
3
4

5
6

8
9

11
12
13

14

Her c h i l d r e n ?

A

Yes.

Q

Her three children?

A

Uh-huh.

Q

Okay. And there came a time then than she moved fronf

apartment 1?

7

10

Q

A

To apartment number 3 .

Q

Okay.

A

Which is where she lived back in December of last

A

Yes.

Q

All right.

year?

Did you have contact from time to time

|| with her?
A

Yes. We saw her when we collected the rent.

We alscj

15

saw her quite often because we were there a lot remodeling,

16

doing all kinds of work.

17

and night.

We were there all hours of the day

18

Q

Was she a good tenant?

19

A

Very good tenant, very clean lady.

20
21
22
23
24
25

She took very

good care of her children.
Q

Did you also meet the Defendant seated here in the

dark jacket while you would be there from time to time?
A

Yes.

Q

Mr. Tran.

A

We saw Ba quite often.
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1

N

Q

Did you speak with him from time to time then?

2

II

A

Yes.

3

||

Q

Okay.

4
5

He was always very friendly and nice to us.
Did there come a time that the Defendant

called you on the telephone in December of last year, Decembeij*
|| of ^96?

6

A

Yes.

7

Q

Do you remember when that was?

8

A

Yeah, it was the 11th of December.

9

Q

10th or 11th?

A

It was the 10th or 11th.

Q

Okay

A

I signed a statement for the police officer with

10

||

11
12

II

13

(I that date on it.

14

Yes

The 11th?
I believe it ws the 11th

Q

All right.

And who called whom in that telephone

A

He called me late at night.

15 || call?
16
17

It was about 10:00

|| o'clock or after, maybe--I can't remember the time exactly.

18

It was on my caller I.D., the number that he called from and

19

the time of day that he called.

And it was in that statement

20

Q

Did he tell you why he was calling?

21

A

He talked to me for a long time, almost an hour, in

22

that conversation.

23

He told me they were his children.

24

wanted the children.

25

that he also told me that he had a paper from the court--or a

And he was concerned about the children.
And he told me that he

That Lein wouldn't talk to him.

And

llll

paper from somewhere saying that he had to go to court.
he asked me if he had no go.

And

And I told him I don't know, yoij

need to contact an attorney and get someone that: speaks your
language so that you can understand that.
Q

Did he ask you to say something on his behalf to

anybody?
A

He said a couple of things that was kind of

upsetting to me.

He said that if Lein wasn't around that I

9

II shouldn't look for her because she went to California to her
10

11

" sister's house.

That her sister lived in California, and we

shouldn't look for her.

That--

12

Q

Was there any talk about whether he would hurt--

13

A

He also told me that if anyone asked me if he would

14
15

hurt her, even a policeman would ask me, that I was to say no,
II he wouldn't hurt her.

16
17

Q

So you were familiar with the Defendant's telephone

voice, is that correct?

18

A

Yes.

19

Q

Now, what I would like to do with the Court's

20
21
22

permission is play just the first couple of sentences of this
tape and see if you can identify the voice, the male voice for)
us .

23
24
25

MR. RETALLICK: Your Honor, at this time I would likej
to object.

I would like a chance to voir dire the witness.
THE COURT: Go ahead.
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Q

(BY MR. RETALLICK:) How often have you talked

to Mr. Tran on the telephone?
A

Several times.

Not just that one night.

Because

Lein had a hard time with English, and Ba would call me and
tell me what Lein wanted me to know.

Give me messages from

Lein.
Q

When you say several times, was it more than five,

more than ten?
A

Can you give us an idea?

On the telephone I probably talked to Ba maybe ten

times.
Q

Have you ever talked to any other Vietmanese males

on the telephone?
-A

Have I ever talked to any other Vietnamese males on

the telephone?
Q

Yes.

A

Well, yes, I have.

Q

How many?

A

A few.

I had some Vietnamese families stay with me

one time years ago.
would.

I have talked to —

I can't think of times especially that I

I had a problem with translating the language with

these other families so I would talk to other Vietnamese
people .
Q

So you are familiar with the accents and dialects

and you are familiar with what part of Viet Nam Tran is from,
and what the accent or dialect would be?
11

A

No ; I am not familiar with the different dialects

and that.
Q

You have no training in specific?

A

No.

Q

As far as voice recognition or anything of that

nature, do you?
A

No.
MR. RETALLICK: Your Honor, I am going to-object at

this time.

First of all I want to object to their playing thd

tape in front of the Jury.

Secondly, I want to object to thi^

witness being asked to identify a voice on a tape that--as
that of Mr. Tran.
THE COURT: Let me back up.

She has already

testified she recognized the voice, and told us what was said
in the conversation.

Is the purpose of playing the tape to

see if she can now say that sounds like the voice?
MR. DAROCZI: Yes.
MR. RETALLICK: It is not even the same tape.

I

believe the tape they are trying to submit is the 911 call.
MR. DAROCZI: Yes.
MR. RETALLICK: They want to submit that directly.
THE COURT: The Court can see if the defense were
playing the tape of someone else's voice to see if she
recognized it.

But at this point she said she recognized it.

It is not in dispute chat's who she talked to.
114

MR. DAROCZI: But not in that telephone call, your
Honor.

Now having heard his voice over the phone, this is a

phone call.

I would ask her if she could identify the male

speaker in this tape.
THE COURT: Are you attempting to get the substance
this tape covered into evidence?
MR. DAROCZI: Not at this time, your Honor.

I just

want to play the first couple of sentences, enough to have th^
male voice I am asking her to identify to see-THE COURT: Okay.

Will you be attempting to get thi^

tape in at a later time?
MR. DAROCZI: Yes.

And this would--

THE COURT: Just one moment.

Who do you claim would

be a parcy conversing with the Defendant on this cape?
MR. DAROCZI: The dispatcher.

This is the 911 call.

MR. RETALLICK: This isn't appropriate to try to
bring in the tape at this point.
THE COURT: Just a moment.
this is relevant, counsel.

I need to know whether

Is there a dispute about that call]

being made to the dispatcher?

Is that in dispute?

MR. GRAVIS: No, your Honor.
THE COURT: If it is not in dispute I don't see the
reason for this testimony.
MR. DAROCZI: If counsel stipulates at this time that)
the male voice is the voice of the Defendant, I will forego
119

this .
THE COURT: Apparently they have.
MR. DAROCZI: Will you so stipulate?
MR. GRAVIS: We never raised the i^sue it wasn't: him .J
I think there is plenty of other evidence besides.
MR. DAROCZI: Will you stipulate, counsel?
you.

That's all.

Thank

I have no further questions of this

witness.
THE COURT: Cross-examination of this witness?
MR. RETALLIC: Thank you, your Honor.
CROSS-EXAMINATION
BY MR. RETALLIC:
Q

Mrs. Dolph, you prepared a statement for the police.

Do you recall approximately when?
A

When I prepared the statement?

Q

That's correct.

A

It was in the last part of December or the first

part of January.
Q

All right.

In that statement do you recall if you

made any--did you recall or make any statement concerning-well, first of all, before I ask that question, your
recollection of telephone conversations and your interaction
with Ba and Lein and things would probably be more accurate
back then than it would be today, isn't that correct?
A

Well, possibly.

I guess, if it was closer, maybe
116

so.
Q

Well, obviously at the time you made the statement

yoti were aware of her death.
A

Yes.

Q

And the importance of recalling facts and matters,

is that correct?
A

Yes.

Q.

Do you recall making any statement or relaying to

the police any information concerning Mr. Tran•s conversation
with you about Lein leaving the area, going to California or
to a sister's?
A

I did mention that to the officer that took that

statement.

But there was a lot that he was trying to get

down.

And I guess that was omitted.
Q

And so your original statement you will concede

today has absolutely nothing about a trip to California or a
sister, is that correct?
A

From what I reviewed it a few days ago, that is

right.
Q

Oh, you reviewed it a few days ago?

A

That's is right?

A

Oh, you reviewed your statement a few days ago?

A

Uh-huh.

Q

Did that refresh your memory of the events and

everything that led up to you providing chis statement?
11

A

It reminded me of the statement that I made

I am

well aware of the statement and tne things that happened back
then.
Q

Now you indicate that Ba called yqu.

In your

statement you say Ba called you on the 10th of December, is
that correct:?
A

I am not sure if it was the 10th or tne 11th;

whatever I put on that statement was correct because I took
the time and the date and the phone number that he called from
from my caller I.D
Q

Now when Ba discussed with you a restraining order,

did you assume that was the restraining order that she nad
against Ba?
A

Uh-huh.

Q

Would it surprise you to know that the restraining

order that she obtained was not dated or signed by a Judge
until about 4:00 p.m. on the 12th9
A

Yeah, that would surprise me.

Q

So if he made any reference to a restraining order

in that statement, that would be a restraining order other
than the one that we are talking about where she obtained the
restraining order against him, is that correct 9
A

Well, the only thing that I know about a restraining

order or anything--! am not even sure it was a restraining
order.

Ba told me he had a paper saying that he was supposed
1181

1

n

2

II go.

3

|| know what kind of a paper you have.
"

5

to go to court.

And he asked me the question, do I have to

I told him I am not an attorney, I don't know.

I don't

I told him you need to gq

find an attorney and find someone that speaks your language scj
that you can understand what the paper says.

6

Q

So you assumed that he was a defendant in this

7

action rather than a plaintiff.

8

-

the action against him, rather than him bringing it against

9

someone else?

10

11
12

||

A

You assumed somebody brought

Yeah, if he had a paper that was telling him to go

to court, that's really all the information I had
Q

Are you aware that if he had filed a restraining

13

order that he would have been told to go to the court even

14

though he was the one that filed the restraining order?

15
16
17
18

A

I would't know anything about that.

I don't know

what that process is.
Q

Now you indicate that you saw Ba quite often around

the apartment complex, is that correct?

19

A

Uh-huh, yes.

20

Q

And isn't it true that Kim Lein Vo informed you at

21
22
23
24
25

one point that Ba was the father of the children?
A

No, that's not true.

were not Ba's children.
not living together.

3a and Lein both told me they

And they were not married.

They wer^

Ba even re-emphasized that on several

occasions when I went to collect the rent from him and talk
USt

with him.
2

3
4
5
6

I

Q

Of course--

A

He said he had an address somewhere else a few

blocks away.
Q

cause some probems, isn't that correct?

7
8

Of course if they were living together, that would

MR. DAROCZI: Well now, Z object to that question as
|| being vague and indefinite.

9

THE COURT: You mean as to the rental relationship?

10

MR. RETALLICK: Yes.

11

THE COURT: Can you answer that?

12

A

Yes, Lein Vo was collecting assistance from the

13

Ogden Housing Authority.

14

with the Housing Authority for Lein, she was to be the only-

15

tenant there with her children.

16

occupy the same apartment, then that would cause a conflict ir^

17

that contract.

18

Q

And under that contract than I had

So if another person were to

So if Lein and Ba had informed you that in fact

19

these were his children, and with the frequency and the amount)

20

of time you saw him spending at the apartment, would that not

21

have raised suspicions in your mind that he may also be

22

residing there?

23
24
25

A

I was completely assured within myself that he was

not living there.
Q

I didn't think that he was living there.

Well, given those facts and circumstances as I
120

outlined them, where if--let me give you a hypothetical.
Let's suppose he and Lein told you they were his children.
You saw him as frequently and as often as you testified aroun4
the apartment complex.
Housing authority.

You know her status with the Ogden

Isn't it true it would have caused you

some suspicion or concern that he may in fact be residing
there?
A
is.

Well, I am not sure I understand what your question

I am sorry.

If I thought that he was the father of the

children and he was there often, then what?
Q

Would that have caused you some suspicion or concerrj

that she may have been in violation with her agreement with
the Ogden Housing Authority with him residing there?
A

If I thought he was residing there, I would have

thought that would cause a problem with them for sure.
MR. RETALLICK: Nothing further.
THE COURT: Redirect.
MR. DAROCZI: No, your Honor.
THE COURT: You may step down.

May this witness be

excused?
MR. PARMLEY: No objection, your Honor.
MR. RETALLICK: No objection, your Honor.
THE COURT: Thank you.

You may be excused.

Go head

and call your next witness.
MR. DAROCZI: Lon Vo.
12U

Addendum "B"
(Testimony of Detective David Weloth)

1
2

THE COURT: Just before I go to than, 5 and S are
received.

3

1 is the diagram?
MR. PARMLEY: Correct.

4

THE COURT: Any objection to it being received?

5

MR. GRAVIS: No objection.

6

THE COURT: All right.

7

MR. DAROCZI: We rest, your Honor.

8

MR. PARMLEY: The State rests.

9

THE COURT: All right:.

10

The State has rested.

The

defense ready to proceed?

11
12

Exhibit 1 is received also.

MR. GRAVIS: The defense is ready, your Honor.

We

call Detective David Weloth to the stand.

13

DAVID JOHN WELOTH

14

called as a witness, and having been first duly sworn, was

15

examined and testified as follows:

16

DIRECT EXAMINATION

17

BY MR. GRAVIS:

18

Q

State your full name for the record, please.

19

A

David John Weloth.

20

Q

And what is your employment?

21

A

I am a Detective for the Ogden City Police

22

Department.

23
24
25

Q

And how long have you been a Detective for the Ogderj

City Police Department?
A

Six years.
194)

Q

What was your assignment prior to becoming a

detective?
A

I worked in the Traffic Bureau before that, and

worked as a patrol officer before than.
Q

So how long have you been employed with Ogden city

Police Department?
A

Twelve years.

Q

Okay.

Drawing your attention to December 22nd of

1996 were you so employed?
A

Yes, I was.

Q

And on that date did you have occasion to--were you

summoned to the office, or paged?
A

I was paged out.

Q

Okay.

A

I returned the call, and I drove to 2 63 4 Quincy.

Q

Okay.

A

When I got there several officers were already

And where did you report when you were paged

out?

there.

And what did you do when you got there?

They were out on the porch area.

And I went down

there and was briefed by Sergeant Vaughan, who was the patrol
sergeant.
Q

Okay.

Did you have an opportunity to go through the|

residence?
A

Yes, I did.

Q

How many entrances are there to this residence?
199

A

Just the single door.

Q

Okay.

Did you observe--did you look ac the

residence to determine whether or not there had been any sign^
of forced entry?
A

I did not.

Q

Were you--when you were briefed by Sergeant VaughanJ

did she indicate whether or not there were any signs of force4
entry?
A

No.

Q

You are the chief investigating officer on this

case, is that correct?
A

Yes.

Q

So you are aware of all the reports.

And that's

part of your job, right?
A

Yes.

Q

And you coordinate the entire investigation, right?

A

Most aspects.

I don't have any control over the

Medical Examiner's office, and things of that nature.
Q

Okay.

To your knowledge was there any evidence

found of any signs of forced entry?
A

No, there were not.

Q

In your employment as a police officer, have you

been involved in investigating violations of protective
orders?
A

Yes, I have.
196|

Q

And how many investigations have you been involved

in violating —
A

From initial reports to follow up investigations, a

hundred I would estimate.
Q

Okay.

Now are you aware what the terms of

protective orders—what the general terms are of protective
orders?
A

Yes.

Q

Are you aware that even though the person who gets i

protective order contacts the person who has the protective
order against them, that's not a defense to have contact,
right?
MR. DAROCZI: Objection, calling for a legal
conclusion.
MR. GRAVIS: I think he just indicated- he knew what
the terms were.
MR. DAROCZI: As to what a defense might be.
THE COURT: Sustained.
Q

Okay.

During the course of your investigation, have)

people been prosecuted for violating protective orders even
though the person who got the protective order initiated the
contact?
MR. DAROCZI: Objection, irrelevant as to what others]
may have done.

It is not relevant to the facts of this case.

THE COURT: Where are you going with this, Mr.
19^

Gravis?
MR. GRAVIS: Well, your Honor, as I have stated in
the opening, we are not denying he violated the protective
order.

We are just showing that there may be some--may we

approach the Bench, your Honor?
THE COURT: You may.
MR. GRAVIS: I will withdraw that question at this
time, your Honor.
THE COURT: All right.

The objection at this point

as to relevancy will be sustained.

Go ahead.

Q

Now, did you see Ba Tran on the 22nd of December?

A

Yes, I did.

Q

And where did you see him at?

A

At the Ogden City Police Station.

Q

- And at that time did you check him for any signs or

marks of wounds to him?
A

I did see some injuries on him.

Q

And let me show you what's been marked Defendant's

Exhibits 1 through 11, and ask you if you recognize those
photos?
A

Yes, I do.

Q

Where do you recognize those from?

A

They are photographs of Mr. Tran depicting his

hands, arms and upper body.
Q

And when were those photos taken?
19

A

They were taken on che 23rd of December.

Q

Okay.

A

Yes, they were.

Q

Okay.

Were they taken at your direction?

Now you say you observed the wounds, the

marks, prior on the 22nd, too, correct:?
A

Correct.

Q

And did those--did they appear to be fresh?

A

Yes, they did.

Q

Was he bleeding from any of those wounds?

A

No.

Q

Is it possible that he bled from any of those

They were red.

wounds?
A

Yes, the ones on his hands and fingers.
MR. GRAVIS: Okay.

Your Honor, at this time--well,

let me show them to the prosecution.
MR. DAROCZI: Jusc object to some as being
cumulative, your Honor.

If Mr. Gravis can distinguish what i

depicted in those pictures from what is depicted in others,
perhaps it would be different.
seem to be cumulative.

D-l, D-ll, D-7, D-5 and D-8

No objection to the rest, your Honor.

THE COURT: What are the other numbers?
MR. DAROCZI: The ones we have no objection to are
D-4, D-6, D-3 D-2 and D-9.
THE COURT: 2, 3, 4 6 and 9?
MR. DAROCZI: Yes, your Honor.
19

Q

Okay.

Just to clarify things, her protective order

was dated the 12th and filed the 12ch of December, correct?
A

Yes.

Q

Okay.

Now at that time did she say anything about

Ba telling her that Kim Vo was going to go to California and
visit?
MR. DAROCZI: Your Honor--I am sorry, if you will
finish your question.
Q

Going to California to visit a sister?

A

The only thing that I can say I can remember her

saying are what things were in the statement.

And that is not}

in the statement.
Q

Okay.

That is not in the statement.

And you were

the detective there in charge of the case, correct?
A

Correct.

Q

Just to clarify things, in your report you simply

stated that you took a statement from her, correct?
A

Yes.

Q

Did you make any notes about the statement?

A

No.

Q

No notes whatsoever?

A

I don't believe so.

Even my notes, I have perhaps

her phone number and address and reference to the date and
time.

There are a couple of notes about phone calls.

That's

about it.
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Q

That's all?

A

Those are contained in the statement.

Q

Would that be someching you would probably have

noted or made a record of if she had said it?
A

Yes.

Q

How long--have you had any specific training in

homicide

investigation?

A

Yes, I have.

Q

And whan kind of training have you had?

A

Some of the training would cover how the

investigation should proceed, and some specifics on
analyzation of a crime scene, and things of that nature.
Q

Okay.

Have you had any training in what defensive

wounds are?
A

Yes, I have.

Q

What kind of training have you had in that?

A

Just what they are and things along those lines.

Nothing as specific as say the Medical Examiner.
Q

Okay.

So what are defensive wounds again?

A

If someone were attacked with some type of object,

the normal response is to put your hands up in front of
yourself to protect yourself from the attack, or the attacker
Whatever the object is that's being wielded may inflict wound^
or injuries to the person's hands or arms as they are
defending themselves.
2031

T H E CO UR T
Q
'"'A'
Q

T h e ] ' w :i 1 1 i : • e

: e :: e i ve i t hen .

Who is this a picture of, D-ll?
'' The Defendant,, Ba Tran.
An c t h a t: " s t: h e p e r s o i: :i

' I" 1: 3 e r e s t D f t h e s e a r e

pictures of the injuries to him, correct?
A '

Correct.
THE COURT

What wa s • ::l: lat: lumber } D U just i eferred

t: : : ?
MR, GRAVIS: D-ll .
MR.

CARCCII

n"

MR. GRAVIS: D - l l ,

^h j ^ c r - 1 .u
D-3,

. '

i

:jurp3

3e.

D-2--

THE COURT: Just a minute.
receiv e i

[

The others have been

D 2 ! :i: s r e c e i J e d a 1 s • D .
MR. GRAVIS: May I show these to the Jury'/ your

Honor?
THE COURT i :ifou may.
Q

During the course of the investigation, you had an

ccr-.rr.ur - ~v cu calk to some of the witnesses, isn't that
corre::.
A

Y e s , I did

Q

You took statements from those witnesses?

A

•

Yes.

Q

Did you t a k e

a statement

f r o m Donna

A

Ye;;

Q

A n d when was that statement taken?

DO'lph?

I • i• I

20

A

January 3rd of 1997.

Q

And-MR. GRAVIS:

I better have this marked for

identification.
Q

Show you what has been marked as Defendant's

Proposed Exhibit D-12, marked for identification.

Does this

appear to be the front page of that statement?
A

It does.

Q

Okay.

Now in that statement she had indicated that

Ba called her on December 10th at 10:40 p.m., is that correct?
A

Yes.

Q

Now, during your--she also testified something aboutj

a restraining order, is chat correct, or said something in th^
statement about a restraining order, correct?
A

Yes.

Q

During your investigation were you able to decermind

whether there were any court orders at all involving either Baj
Tran or Kim Vo in existence on December 10th?
A

As far as I know, no.

Q

Okay.

You went to the court and checked the court

files, correct?
A

Yes, I did.

Q

Okay.

A

No, not for the 10th.

And you couldn't find anything in any court

file?

20U

Q

So hands,, either front o r back?

•: •• A'

D e p e n d s o n where the attack is :cming from.

Q

But if there w a s a knife being used, y o u would

^-<r.~-. - ~ d - f^ns ive wo 1 inds to be kni f e cuts 9
A

Possibly.

Again,, I w o u l d say it w o u l d depend upoi i

w h i c h d i r e c t i o n the attack w a s coming from., front back or
side.

.

.
MR. G R A V I S : Okay.

I have n o t h i n g f u r t h e r at this

time.

CROSS-EXAMINATION
BY M R . D A R O C Z I :
Q

I f t: h i s :l s t: I i e i 1 o i ;:t i a 1 d e f e n s i ^r e p o s t u r e

d i • :I y o i i

any d e f e n s i v e w o u n d s • on this area of the D e f e n d a n t ' s hands,
that y o u have i d e n t i f i e d o n the Defendant?
i: i o .

A

Oi i 1 i :i s p a l m s

Q

Is it p o s s i b l e that Donna D o l p h m a y h a v e said what

she t e s t i f i e d to about h a v i n g - - a b o u t the s i s t e r in California;
ai :i ::I y oi i ; \ e i: e i: i: i :::»me n t a i i 1 / d i a t r a z t e i a rid r "} p :I z k e d i rj: oi i i t ?
A

P o s s i b l y ; b u t s o m e t h i n g like c h a t - •' M R . D A R O C Z I : T h a t ' s all I have, y o u r H o n o r .
M-k,

GK-i,lC3

i

iJ iidJM

I

I i.^blled.

THE C O U R T : I want h i m to be able to f i n i s h that
a nswez
REDIRECT EXAMINATION
204)

3Y MR. GRAVIS:
Q

Would you finish the answer to Mr. Daroczi's

question?
A

The remark than she testified to regarding the

sister in California would have struck me as significant at
that point, as it does now.

And I think I would have tried tq

get that into the statement.
Q

And she didn't remind you after you had written and

a typed statement had been prepared and she had signed it that]
you had left it out, right?
A

We sat at the computer.

I cyped it as I asked

questions and she responded to the questions.

At the end of

the statement we both read the statemenc and both signed it.
Q

So you were there the whole time with her?

A

Correct.

Q

And nothing distracted you?

A

No.

Q

Okay.

No when Mr. Daroczi shows this as the

standard defensive position, do you know whether this is a
standard defensive position, or how-A

I don't know there is a standard defensive position.

I think it would depend on how the attack was taking place.
Q

And whether or not the person was trying to resist

the attack, how he was trying to resist the attack-MR. DAROCZI: Leading the witness, your Honor.
20E

THE COURT: I will allow it.
Q

Also depends on how-THE COURT; Just a motnent.

Starz t ;ie question over

again.
MR. GRAVISi I was just trying to rephrase it.
Q

It would also depend upon how the person was trying

A

Correct.
MR. GRAVIS: Okay, thank you, your Honor ;

C ,

1

,/« i_ ^

;=1

nothing

y^

THE COURT: Anything else?
MR. DAROCZI: No questions.
r

~~-:~ COURT : i ] ] r i ght

Y :n i ma\ • step

!

lown .

MR. GRAVIS: Your Honor, we next call Ba Iran to the
stand.
THE COURT

i ] 1 right .

Ha^ e I li , Trai i c Dime ar 3und

here to be sworn, if you would, please.

Have him raise his

right hand.
BA QUANC TRAN
called as a witness, and having been first duly sworn, was
examined and testified as follows:
THE COURT • Coui is el, could I ha^ e \ 01 : approacr i t:i: le
Bench for just a moment?
(Conference at Bench with Court and counsel.)
D I R E C T

E X A M
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